DEC 0 9 2DQZ »] 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

APPLICANT: PLUMMER 

SERIAL NO.: 09/284,684 EXAMINER: PRATT, H. 

FILED: 04/15/1999 GROUP ART UNIT: 1761 

FOR: VITAMIN DELIVERY 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT ° 2 fr, 
BASED ON FAILURE TO RECEIVE OFFICE ACTION £ "~" 

PC r-o 
O 

Honorable Commissioner for Patents £ 
Washington, D.C. 20231 L . ^ 

Sir: 

Applicant hereby files this petition to withdraw a holding of abandonment based on 
failure to receive an Office Action pursuant to 37 C.F.R. §1.181 and M.P.E.P. 
§711.03(c)(ll). 

This application was filed on April 15, 1999 by the undersigned attorney of record. 
The Applicant submitted a "Response to the Notice to File Missing Requirements" and an 
Assignment document for recordation to the Patent Office on June 3, 1999. On July 15, 
1999, Applicant submitted an Information Disclosure Statement along with references to 
the Patent and Trademark Office. On August 9, 1999 the Patent Office issued a "Notice 
of Recordation of Assignment Document" with a recordation date of June 7, 1999. 
Applicant submitted Status Requests to the Patent Office on April 12, 2000 and May 7, 
2002. These status requests were received by the Patent Office as evidenced by the 
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enclosed copies of returned postcards (exhibits 1 and 2), however, Applicant received no 
response from the Patent Office. 

On August 29, 2002, Applicant filed its third status request. On October 7, 2002, the 
Examiner telephoned Applicant's attorney of record and advised that an Office Action and 
Notice of Abandonment were sent in error to the law firm of Jordan & Hamburg, located in 
New York City. No attorney at Jordan & Hamburg has ever been associated with the 
prosecution of this application. A copy of the Notice of Abandonment dated August 28, 
2000, with a mailing address showing Jordan & Hamburg is attached to this petition as 
exhibit 3. The Notice of Abandonment states that the application was abandoned for 
"failure to respond to the Office letter mailed 4/17/00." In a telephone conversation on 
December 3, 2002, the Examiner advised the undersigned's office that the date entry of 
April 17, 2000 is an error, and should have read January 14, 2000- the mailing date of the 
Office Action. A copy of the Office Action dated January 14, 2000 is attached as exhibit 4 
to this petition. The Office Action also has the incorrect mailing address of Jordan & 
Hamburg. 

The undersigned did not receive a copy of the Notice of Abandonment until October 
28, 2002, when it was sent by the Examiner pursuant to the telephone conversation of 
October 7. The undersigned did not receive the Office Action mailed January 1 , 2000, until 
it was faxed by the Examiner at the request of the undersigned's office on November 27, 
2002. 
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The Office Action set a three-month shortened statutory period for a response, 
resulting in an initial deadline of April 14, 2000. A search of the file jacket and docket 
records indicates that the Office communication was not received. A copy of the 
undersigned's docket record where the nonreceived Office communication would have 
been entered had it been received and docketed is attached to this petition as exhibit 5. 
The legend "Recv'd First Office Action?" appearing under the "Matter" column on April 15, 
2000, was entered on the undersigned's docket due to the fact that April 1 5, 2000 was the 
one year anniversary of the filing of the Application. The check mark shown under the 
"Comments" column denotes that a status request had been filed with the Patent Office. 
It was the undersigned's standard procedure at that time to docket the one-year 
anniversary of the filing date of every patent application with the phrase "Recv'd First Office 
Action?". This docketing of the anniversary date served as a reminder to check the status 
of an application in which no Office action had been received. In the present application, 
the undersigned had not received an Office action, and therefore filed a status request on 
April 12, 2000. The April 15, 2000 docket entry was checked off accordingly. Had the 
undersigned received the Office Action in a timely manner, a docket entry would have been 
made on April 14, 2000 with the legend "Response due 7/14/00" for the six-month statutory 
deadline for responding. Furthermore, the fourteenth of June and July, 2000 would also 
include a similar docket entry of "Response due 7/1 4/00" for the application. None of these 
dates are docketed on the undersigned's docket. 
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For all of the reasons discussed above, it is clear that Applicant did not receive the 
Office Action mailed January 14, 2000 and the Notice of Abandonment mailed August 28, 
2000. It is therefore respectively requested that the Patent and Trademark Office withdraw 
the holding of abandonment in the present application. No fee is required with this petition 
pursuant to M.P.E.P. §71 1 .03(c). 



W. Thad Adams, III 

ADAMS, SCHWARTZ & EVANS, P.A. 

2180 Two Wachovia Center 

301 S. Tryon Street 

Charlotte, NC 28282 

Tel: (704) 375-9249 

Fax: (704) 375-0729 



I hereby certify that this correspondence is being deposited with the United States Postal Service as first class mail in an envelope addressed to: ATTN: 
GROUP ART UNIT: 1761 ; Assistant Commissioner for Patents, Washington, B.C. 2023 1 on December 3, 2002. Date of Signature: December 
3, 2002. 




W/Thad Adams, III 
Reg. No. 29,037 



E-mail: wta@adamspat.com 
Our File: 1620/3 



CERTIFICATE OF MAILING 



Signature: 
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ATTN: Box Date 05^|2QQ^ 

Assistant Commissioner for Patents Docket No. i fe^PP 

Washington,DC 20231 SerialNo.^^^ 

* Client: ^JlTElOV 

Please confirm receipt of the document(s) checked below by applying your 
date stamp (and Serial No.) and returning this postcard to us: ^Thjoj^s 

PATENT Application: specification, claims & abstract 

Type of Pat: Reg; 1.53(b)(cont. div. cip); Design; Prov.; PCT (Nat'l Int'l); 
1 .53(d) CPA; Based on Foreign; Based on Provisional 
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UNITED STATES L. .iABTMEWT OF COS^SViEiaCE 
Patent and Trademark Office 

Address: COMMISSIONER OF PATENTS AND TRADEMARKS 
Washington, D.C. 20231 

, <V\Y^. 



SERIAL NUMBER' 
4 



"FTLTNG date'- 1 



■ NfirtstMA^S APPLICANT 



{.-[ ATTORNEY^qOGK^f 
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DATE MAILED: 



NOTICE OF ABANDONMENT 



This application is abandoned in view of: 
&^Appli 



Applicant's failure to respond to the Office letter, mailed , 
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□ Applicant's letter of express abandonment which is in compliance with 37 C.F.R. 1 .138. 

□ Applicant's failure to timely file the response received „ 

period set in the Office letter. 

□ Applicant's failure to pay the required issue fee within the statutory period of 3 months from the 
mailing date of of the Notice of Allowance. 

□ The issue fee was received on 



within the 



O 

o 



□ The issue fee has not been received in Allowed Files Branch as of . 



In accordance with 35 U.S.C, 151 , and under the provisions of 37 C.F.R. 1.316(b), applicant(s) 
may petition the Commissioner to accept the delayed payment of the issue fee if the delay in 
payment was unavoidable. The petition must be accompanied by the issue fee, unless it has 
been previously submitted, in the amount specified by 37 C.F.R. 1.17(1), and a verified showing 
as to the causes of the delay. 

If applicant(s) never received the Notice of Allowance, a petition for a new Notice of Allowance 
and withdrawal of the holding of abandonment may be appropriate in view of Delgar inc. v. 
Schuyler, 172 U.S.P.Q. 513. 

□ Applicant's failure to timely correct the drawings and/or submit new or substitute formal 

drawings by ' as required in the last Office action. 

□ The corrected and/or substitute drawings were received on 

□ The reason(s) below. 
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UNITED STATES DEPARTMENT OF COMMERCE 
Patent and Trademark Officii 

Address-. COMMISSIONER OF PATOrTS AND TRADEMARKS 

ATTORNEY POCKET NO. ] 



Washington, DC. 20231 
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Office Action Summary 


Application No. 


Applicants) 
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Group Art Unit 

'76/ 





— 77w MAILING DATE of this communication appears on the cover sheet beneath the correspondence address— 
Period for Response 

A SHORTENED STATUTORY PERIOD FOR RESPONSE IS SET TO EXPIRE "3 MONTH(S) FROM THE 
MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a response be ttniety filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for response specified above is less than thirty (30) days, a response within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for response Is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date o' this communication . 

• Failure to respond within the set or extended period for response will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

Status - P / f) ' 

^S'^esponsive to communications) filed on i ^ $~ ' l\^-si^vA^^ i i^^C^ . m 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for format matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1935 CD. 1 1; 453 O.G. 213. 

Disposition of Claims 

B^daim(s) f % "~ 3 Cp pending in the application. 

Of the above ciaim(s) . is/are withdrawn from consideration. 

□ Claim(s) is/are allowed. 

Oaim(s) t,4~ 3 0 is/are rejected. 

□ Claim(s) . _ — is/are objected to. 

□ Claim(s) — ___ are subject to restriction or election 

requirement. 

Application Papers 

©'See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 (a)-(d) 

^^Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 1 9(a)-(d). 

□ Some* □ None of the CERTIFIED copies of the priority documents have been 
[J/received. 

□ received in Application No. (Series Code/Serial Number) , 

□ received in this national stage application from the International Bureau (PCT Rule 1 7.2(a)). 

•Certified copies not received: . 



Attachments) 

^Information Disclosure Stat merrt(s), PTO-1449, Paper No(s) □ Interview Summary, PTO-413 

allottee of References Cited, PTO-892 □ Notice of informal Patent Application, PTO-1 52 

QrNotice or DraRsperson's Patent Drawing Review, PTO-948 □ Other 
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DETAILED ACTION 
Claim Objections 

1 . The numbering of claims is not accordance with 37 CFR 1 .126 which requi res the original 
numbering of the claims to be preserved throughout the prosecution. When claims are canceled, 
the remaining claims must not be renumbered. When new claims are presented, they must be 
numbered consecutively beginning with the number next following the highest numbered claims 
previously presented (whether entered or not). 

Misnumbered claims 1-18 been renumbered claims 19-36. and original claims 1-18 
canceled as requested. No original claims 19-21 were present before the prelirnimiy amendment. 

Claim Rejections - 35 U.S.C §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or m public use or 
on sale in this country, more than one year prior to the date of application for patent in the Urited States. 

Claims 19, 20, 21, 24-30, 33-36 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Ponzoni et al.. 

Ponzoni et al. disclose as in claims 19-21, 24, a method of delivering vitar oins by adding 
vitamins in a soluble form to a coffee extract liquid (liquid carrier and natural material ) and 
freeze drying (col. 2, lines 20-47). The amount of vitamins are seen to be calculated as a 
particular amount of vitamins are added to the composition, as in claim 25, and the mix is ground 



@003 



Page 3 

Application/Control Number: 09/284684 6 
Art Unit. 1761 



and then freeze dried, thereby making discrete units as in claim 26. Choosing the amount of 
vitamins for each unit is seen to be inherent in adding vitamins, and would make fo:r a 
predetermined dose of vitamins as in claim 27. A simple fraction of the RDA's is seen to be 
disclosed by the % of vitamins in the mixture as in claim 28 and the product of the vitamin and 
ingestible carrier is disclosed as above (abstract) as in claim 29, and the carrier is coffee extract 
which is a natural material as in claim 30. The limitations as to claims 33-36 have 'jeen disclosed 
above. 

Claim Rejections - 35 U.S.C §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 

rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented an i the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not te negatived by the 
manner in which the invention was made. 

Claims 22, 23, and 32, 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Ponzoni et al. in view of Gottlieb et al. , Alexander, Langer et al. and Leo. 

Claims 22, 23, 32, and 33 further require that the carrier is fruit and in particularly fruit 
juice or fruit pulp. Gottlieb et al. disclose that it is known to add ascorbic acid (>itamin C.) to 
carrots and to freeze dry the carrots, (col. 2, lines 20-56). Alexander disclose that it is well 
known to add vitamins to fruit mixtures (page 1, lines 45-51 and lines 1-90, and p>age 2, lines 20- 
23). Langer et al. disclose that it is known to add vitamins to juices (abstract). Uo discloses 
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that it is known to freeze dry pastes of meat, vegetables, and minerals which are combined 
(abstract). No patentable distinction is seen at this time between fruits and vegetables as they are 
both materials which contain basically the same ingredients except one is sweeter tlian the other. 
As it is known to add vitamins to fruit mixtures and juices, it would have been obvious to freeze 
dry such because freeze dried vegetable carriers are known such as minced carrots or vegetable 
paste with added vitamins and minerals are known, and there is no patentable distinction 
between fruits and vegetables, and it would therefore have been obvious to use fruit paste or 
juices, instead of of vegetable paste or minced carrots in place of the coffee extract of Ponzoni 
which has been mixed with vitamins to make a freeze dried vitamin added fruit product. 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Helen Pratt whose telephone number is (703) 308-1978. Tho examiner can 
normally be reached on Monday to Friday from 9:30 to 6:00. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Mr. David Lacey, can be rejiched on (703) 
308-3535. The fax phone number for the organization where this application or proceeding is 
assigned is (703) 305-3602 (unofficial faxes), after final faxes 703 305 3599, and other 
official faxes 703 305 7718. Any inquiry of a general nature or relating to the stalus of this 
application or proceeding should be directed to the receptionist whose telephone number is (703) 
308-0661. 

HELEN PRATT 

hp 1-12-00 PRIMARY EXAMINER, Art Unit 176 1 
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